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Sheriff allowed fee f~ e~ch day he or deputy 

.. attends magistrate coii':rt. 

County court can condemn land to es tablish 
public roads . 

F t l F 0 
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Honorable Rufe Scott 
Pt•oaecuting Attorney 
Stone County 
Galena, Uissouri 

March 15, 1948 !O 

This is 1n reply to · your letter of recent date presenting 
two questions for the opinion of this department . Your letter 
reads as follower 

"Please aavise as to whether or not the 
sheriff in counties like stone, in the 
fourth class, is allowed and entitled 
to 3 . 00 per day tor wa1t1ng on the 
Circuit Court, and or the Magistrate 
Court . Also whether or not the deputy 
sheriff may collect 9UCh fee . 

"Does the County Court now have juris­
diction to establish public roads and 
condemn lands ~or ·the right•of•way tor 
such roads?" 

This uepartment has previously ruled that the eervlee 
performed by sheriffs tor attending courts of record 1s in the 
nature of a civil service and that the fees allowed tor this 
aervioe may be retained because they are earned 1n a o1vil matter 
and do not pertain to the sheriff' a duties. in criminal matters . 

I am enclosing herewith copies of our opinions to Honorable 
Clyde v. Hastings , .Prosecuting Attorney. of Worth County, dated 
January 27, 1945, and Honorable Ralph B. Revina, Prosecuting 
Attorney ot Hickory County, dated July 1, 1946, which can be 

' 

taken as authority for allowing aherifta said teea tor eaeh day 
t4'Y attend a court ot record whiCh is in aeaaion. An opinion 
to Honorable Ralph H. Duggins, Prosecut ing Attorney or Saline 
County, dated January 22, 19•8, 1a also enclosed herewith holding 
that said fees are allowed f or eaCh deputy actually employed in 
attend1nh such court and that even though said fees are allowed 
tor the ~::.ttonuance of deputie8 they . should actually b~ collected 
by the sheriff for the deputy's attendance upon such court . Since 
the ma .iatrate court is a court or record. the statutes allowing 
sheriff's tees tor attending each court or record will necessarily 
apply with equal force to the magistrate court . 
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1 th r e!'crencc to tho :::0cond questlo:..'l invol voa, tho pov:or 
of edillont do .'Ulin is the riz,ht or po :or of a. sovereign stato 
to appropriate ~rivatc property to pcrticulnr uses for the pur­
pose of promotin~ the g eneral welfare . The pm.er of e~dnent 
domain is inherent 1r: ~overcicnty ancl oxiots in a sovereign 
state r;i thout any reco ;ni tion of it in tl~c Consti tutlon. State 
v . nordon, 35 n •• (Sc) 105 . The ri~ht to OAorcioe t he power, 
or to authorize its exorcise , is ~holly le ~iolative . It does 
not exist in any suoordinatc poli t ical subdivision unless 
..;r o.ntcd by the sovorci..;n power . 

Ey Section 8 485 , n.s . Iro . 1939 , the po\70r or eminent domain 
in connection 'rvi:th t h o cotl!blishu!ent of public roaos is vested 
directly in the · covorc.l cuuntic s of t h e sta te o.nd tlu• c >unty 
co....rt is ..a ... do t h e a gent throu~h rrb ich the pO\~er is to be exor­
cised. Pete.. t v . UcGlru'la.han, 29'7 o . f7 7 . Section f'486 p1·ovicies , 
in part , 'to !'ollo••:s: 

... 

"Tho right o'"' eminent domain is vented 
in 'tho sovorul countic :.; of the otate to 
condemn private property f'or public road 
p W..""1JOSc , inclu~ln~ a.ny l and, earth, 
~tone , ti~ber , :i·oclt qunrrios or Bl'avel 
pito nccc::3l!.r'Y in eDtablishin.;, buildinr; , 
gr~ding, rcpo.irin· or dralnir-g said 
roads , or i~ buildlng any bridges , abut­
mente or rill5 t hereon. I f t he county 
cou~t be of t ::e opinion· t ho.t n public 
nccoosi ty exlets f'Ol' the establi~hmont 
of o. public roo.J , or· f ol' t l.e ta!dng of' 
o:ny land o:- property f or t he pul•posos 
h eroin mentior.od , it shall uy an order 
of record oo dec lare , and shall direct 
the county hir;h\u•:y· engineer -.·:1 t hin fif­
teen days t~ereafter to survey, mark 
out a~d describe said road, or t he lnnd 
oz• --natorlal to be ta"kon , or both, un<1 . 
to prf:pc::-e a n1ap thereof , s h6 illg the 
location, courses a.nd distances , and the 
ln.nds a.cross or upon vJhlch said proposed 
public road will run, or &he urea, di ­
mensions , des~riptlo5 and location of 
.~y other prop~rty to be takon for tho 
purposeD heroin, or both, nnd said bl$h­
nay en

0
ineer sha~l filo said map and a 

repox>t of hi:; proceedinr.; :J in tho :rn~eralises 

in the office of t h e county clerk . ~·· ~· *" 
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The Legislature clearl-y intended to vest .in the county 
- court the power to cstablioh and open public roads whenever 
and whcre~er necessity requires such action . Petet v • . 
·McClanano.n , 297 J~o . 6'77 . W'nonover t!.1e county court is of tho 
opinion that a pu~lic necoooity exiats £or the ootablishuont 
of a p~blic road it may by un order of record so declare and 
then proceed in accordance with ' th~ provisions of 3ection 
848G• and other 'a~plicablc statutes , to establish such road . 

conclusion. 

Therefore , it is the opinion of t his department that · 
the sheriff in counties of the fourth class is allored 3 . 00 
per day for each day he or hip deputies are employed in at­
tending a court of record , said fee to be collected by the 
sheriff even ~men a deputy attends such court of record. 

·rt is further the opinion of this depart~ont that the 
county court may establish public roads and throu<~h its ri .,1ht 
of eminent aonain condemn private property .for such purpooe . 
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A.l'PROVi:~J) : 

J . E . TA:YLOH, ~ 
Attorney Goneral 

L'D :ml 
T:nc . 
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.Respectfully sub~itted , 

DAVID f: ... 1~-""":L!,Y 
Aosiotant \ttorncy Ge~cral 
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